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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC08-00992 
CASE NAME: PUTNAM VS. ACKERMAN 
HEARING ON MOTION FOR ORDER DETERMINING AND DENYING CLAIM 
FILED BY PUTNAM LEASING COMPANY I, LLC 
* TENTATIVE RULING: * 
 
This is plaintiff’s motion to disallow defendant’s claim of exemption.  Plaintiff has levied on the 
amount of $5,420.71.  The Court does not know if that represents the entire available balance or 
some fraction thereof.  Defendant asserts that this cash is exempt as money traceable from paid 
earnings under Code of Civil Procedure § 704.070.  If so, 75% would be exempt. 
 
Plaintiff has noticed a debtor’s examination of defendant for May 21.  This matter is continued 
to June 8, 2018 so that the parties can use that debtor’s examination to determine whether any 
of this money qualifies as exempt, and if so, how much.  The parties may also take that 
opportunity to see if they can work something out.  Either party may file a subsequent statement 
as to the claim of exemption by Friday, June 1, if they wish. 
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 2.  TIME:  9:00   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
HEARING ON MOTION TO AUGMENT JUDGMENT IN THE FORM OF PRE-JUDGMENT  
INTEREST  /  FILED BY REPUBLIC INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 
Republic seeks to augment the judgment in its favor by adding prejudgment interest under 
Civil Code § 3287 on its recovery for the amounts Republic paid for Zapotoczny’s medical bills 
and her loss of income.  The motion is denied. 
 
First, the motion is procedurally inappropriate and tardy.  Prejudgment interest is an element 
of damages, not of costs.  Hence, absent a stipulation like the one applicable to Line 3, 
a request for an award of prejudgment interest should be presented either before judgment 
is entered, or by way of a new trial motion.  North Oakland Medical Clinic v. Rogers (1998) 
65 Cal.App.4th 824. 
 
Even if the procedural problem is ignored (and no party has raised it), the motion is 
substantively unmeritorious.  On a tort claim, § 3287(a) authorizes prejudgment interest on 
“damages certain, or capable of being made certain by calculation, … the right to recover 
which is vested in the person upon a particular day….”  The two items on which Republic seeks 
to collect interest do not fit that criterion. 
 
Republic’s unarticulated premise as to medical bills is that while liability remained to be tried, 
the amount of damages to Republic for medical bills was fixed to the penny when it paid out 
on the claims.  But the amount recoverable in tort for medical expenses is not necessarily 
the amount on the bills, nor the amount actually paid, but the reasonable value of necessary 
medical treatment.  E.g., Ferguson v. WCAB (1995) 33 Cal.App.4th 1613, 1625.  That is 
an unliquidated amount until a jury verdict determines it – especially where, as here, the extent 
to which the tort caused injuries, and the proper treatment for the injuries, were hotly contested 
trial issues. 
 
Zapotoczny’s loss of income was equally unliquidated.  The parties contested at trial the 
duration for which she could not return to work. 
 
Of course, the amounts Republic paid out for these items was ascertainable to the penny.  
But it must be recalled that Republic recovers here only as the subrogee of Zapotoczny.  
The underlying injury, and the right to recover these or any other damages for it, belong 
in the first instance to her, not Republic.  If these items of damages would not bear prejudgment 
interest in Zapotoczny’s hands, they cannot bear prejudgment interest in Republic’s hands 
either.  In other words, if Zapotoczny had only unliquidated claims for medical bills and lost 
income, Republic cannot liquidate her claims by paying them under worker’s comp. 
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 3.  TIME:  9:00   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
HEARING ON MOTION TO AUGMENT JUDGMENT IN THE FORM OF MITIGATION OF 
DAMAGES  /  FILED BY REPUBLIC INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 
Republic moves to augment the judgment by adding its recovery of what it characterizes as 
“mitigation damages”.  These consist of the costs assertedly incurred by Republic in its own 
review of plaintiff Zapotoczny’s worker’s compensation claims.  It was stipulated before trial that 
this issue would be presented to the Court for decision after verdict. 
 
The motion is denied.  The Court is not convinced that these costs are legitimately classed as 
“mitigation”.  These are not, for example, Republic’s payments for some procedure or therapy 
that would prevent Zapotoczny’s injuries from worsening, or get her back to work earlier.  
Such expenditures would constitute mitigation of Zapotoczny’s damages, and would be properly 
recoverable by Republic via subrogation – the same as if Zapotoczny had made those 
expenditures herself. 
 
Republic, however, can collect in this action only by way of subrogation to Zapotoczny’s 
damages, whether for mitigation or for anything else.  The costs asserted here are not 
Zapotoczny’s damages, but merely the routine costs of Republic’s routine claims processing.  
To the extent that such claims administration reduced Republic’s outlay, it would be only by 
reducing the benefits paid out to or for Zapotoczny.  That is hardly mitigation of Zapotoczny’s 
damages.  By Republic’s logic, any subrogated carrier could assert its own ordinary claims-
administration costs – such as sending an appraiser out to look at a damaged car – as 
“mitigation damages”.  That is claiming too much. 

 

  

 4.  TIME:  9:00   CASE#: MSC14-01279 
CASE NAME: ZAPOTOCZNY VS. SCHINDLER ELEVATOR 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY SCHINDLER ELEVATOR CORPORATION, SIERRA PACIFIC PROPERTIES, INC. 
* TENTATIVE RULING: * 
 
Defendants Schindler Elevator Corp. and Sierra Pacific Properties move under Code of Civil 
Procedure § 657 for a new trial, asserting a number of grounds.  (For convenience the Court will 
refer to both moving defendants as Schindler.)  None of movants’ grounds is convincing, and 
the motion is accordingly denied. 
 

A.  Insufficiency of the Evidence – Otis’s Fault 
 
Schindler first argues under § 657(6) that the evidence was insufficient to justify the verdict, 
in particular the jury’s finding that cross-defendant Otis was not at fault.  On such a motion, 
the Court must conduct an independent review of the record, and cannot simply defer to 
the jury’s determination.  Ryan v. Crown Castle NG Networks (2016) 6 Cal.App.5th 775.  
Nevertheless, “[a] new trial shall not be granted upon the ground of insufficiency of the evidence 
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to justify the verdict … unless after weighing the evidence the court is convinced from the entire 
record, including reasonable inferences therefrom, that the … jury clearly should have reached 
a different verdict….”  Code of Civil Procedure § 657.  Accordingly, the Court’s review must be 
“guided by a presumption in favor of the correctness of the verdict and proceedings supporting 
it. The trial court “should [not] disregard the verdict … but instead … should consider the proper 
weight to be accorded to the evidence and then decide whether or not, in its opinion, there is 
sufficient credible evidence to support the verdict.”  Ryan, 6 Cal.App.5th at 785, quoting People 
v. Davis (1995) 10 Cal.4th 463, 523-24 (citation omitted).  After all, “[i]f the parties wanted a 
judge to decide the case, they would have waived a jury.  Because the parties chose a jury trial 
as their method of dispute resolution, judges should respect the jury’s verdict, unless it cannot 
be supported by the evidence.”  Knighten, California Judges Benchbook: Civil Proceedings – 
After Trial § 2.56 (2017). 
 
The liability issue in this case, as between the two elevator maintenance companies, centered 
on the question:  “Who installed the zip ties?”  (Or, more technically accurate, “who failed to 
secure the clutch plate by any means better than zip ties?”)  It was generally agreed that the 
accident occurred because the clutch plate was inadequately secured, being held in place only 
by zip ties.  Schindler contended that the zip ties must have been left over from Otis’s 
modernization in 2005-06 – a contention that admittedly left Schindler open to an accusation 
that it too was negligent for having failed to notice and remedy the problem during the three-plus 
months before the accident.  Otis contended that its personnel had not installed the zip ties, 
and that they must have been put there by Schindler in its repairs in early 2013. 
 
Neither side was able to offer much direct evidence on this point.  Schindler presented 
testimony from some of the personnel involved in the 2012-13 repairs, but not all of them.  
They testified that they did not install the zip ties.  But they also testified that they did not notice 
the zip ties being in place, as they must have been if (as Schindler contends) the ties were left 
over from Otis’s modernization.  Otis presented testimony of a witness responsible for 
maintenance of the elevator during the period between the modernization and Schindler’s 
takeover, stating that he never observed zip ties.  The jury was not required to accept any of 
this; but it was not required to reject any of it either.  And in deciding this question, the jury may 
well have been influenced by the observation – circumstantial, but powerful – that this zip-tie 
problem did not cause any accidents or malfunctions at any time during the six years or so when 
Otis maintained the elevator after its modernization, but did cause two malfunctions of this kind 
within ten days after Schindler repaired the linkage bracket.  Both sides presented extensive 
evidence concerning the latter repair, and the evidence supports the jury’s apparent inference 
that the zip ties were installed by Schindler at that time – perhaps as a temporary step that the 
repairers forgot to go back and fix at the end of the repair.  The evidence was plentifully 
sufficient to justify a factual determination that it was Schindler, not Otis, who secured the clutch 
plate only with zip ties, thus causing this accident. 
 
Schindler’s moving brief largely omits discussion of the critical question of who was responsible 
for the zip ties, tending to assume tacitly that the elevator was in negligently dangerous 
condition when Schindler took over in December 2012.  But if – as the jury evidently found, 
and as the evidence well supported – the accident was caused by the zip ties, and the zip ties 
were installed by Schindler, then the jury was justified in finding that Otis was not at fault for 
the accident.  On that premise, if (as Schindler contends) there were uncontested flaws in Otis’s 
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performance of the modernization contract or in its instructional documentation thereafter, 
none of that would establish that any fault of Otis’s was the cause of this accident. 
 
The Court thus is not “convinced from the entire record, including reasonable inferences 
therefrom, that the … jury clearly should have reached a different verdict….”  Code of Civil 
Procedure § 657. 
 

B.  CACI 3927 and 3928 
 
Schindler argues that the trial was fatally flawed because the Court, over Schindler’s objection, 
instructed the jury with CACI 3927 and 3928 concerning preexisting conditions.  Schindler 
contends that there was no basis in the evidence for instructing on this theory. 
 
Schindler notes that the argument over these instructions occurred after hours and without a 
reporter, and asks that the record be augmented to reflect Schindler’s objection on this point.  
Counsel’s description of what he recalls being discussed is cursory and vague, and candidly the 
Court’s recollection of the chambers conference is no sharper.  The Court recalls that all 
counsel were invited to state on the record anything they thought necessary from the chambers 
instructions conference.  This point was not raised, possibly through oversight.  It appears 
uncontested, however, that Schindler did in fact object to these instructions in the chambers 
conference.  No one opposes this part of the motion on the ground that the error was not 
preserved through contemporaneous objection.  Let the record so reflect, then. 
 
Significantly, Schindler does not argue that the instructions given were legally erroneous, 
ambiguous, or faulty in any other way.  Even if it were argued that the instructions were outright 
wrong on the law, the moving party would still have to show that it is reasonably probable that 
absent the error, the jury would have reached a different verdict.  E.g., Soule, 8 Cal.4th at 570; 
Bolen v. Woo (1979) 96 Cal.App.3d 944, 951.  That challenge becomes all the harder where, 
as here, the contention is not that the instructions were wrong, but that they were superfluous. 
 
With that point in mind, the Court comments at the outset that the quickest response to this 
contention is a generic one applicable to most cases of instruction on a theory argued to be 
factually unsupported:  If the jury believes that the predicate facts for the instructions are true, 
then the instructions are appropriate and necessary – and if the jury does not believe so, then 
they will just ignore the instructions as irrelevant.  Here, if the evidence factually convinced the 
jury that plaintiff had a pre-existing condition that was triggered or worsened by the accident, 
then 3927 and 3928 properly instructed the jury about how to deal with that finding.  On the 
other hand, if the jurors were not factually convinced that such a pre-existing condition 
contributed to plaintiff’s injuries, then these instructions would be irrelevant and harmless.  
Schindler’s attack is thus largely self-defeating.  If it were true that no evidence supported a 
preexisting-condition theory here, Schindler can hypothesize that the verdict nevertheless rested 
on a preexisting-condition theory only by asserting a runaway jury – an assertion Schindler does 
not make, and for which there would be no plausible support. 
 
In giving instructions as to preexisting condition, the Court did not decide that there was 
any such condition or that it contributed to the injury.  It looked only to whether the jury could 
reasonably accept such a theory. 
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It is settled that each party to an action has a right to have the jury instructed on 
all of his theories of the case which are supported by the pleadings and the 
evidence.  Refusal to give an instruction adequately covering a party’s theory 
which is supported by substantial evidence is inherently prejudicial error. 
 

Ng v. Hudson (1977) 75 Cal.App.3d 250, 254; accord, e.g., Soule v. General Motors (1994) 
8 Cal.4th 548, 572.  “The evidence necessary to justify the giving of an instruction need not be 
overwhelming….[T]he evidence presented may be slight, inconclusive, or even opposed to 
the preponderance of the evidence.”  Byrne v. San Francisco (1980) 113 Cal.App.3d 731, 737; 
accord, Bernal v. Richard Wolf Medical Instruments (1990) 221 Cal.App.3d 1326, 1337-38; 
Lunghi v. Clark Equipment 1984) 153 Cal.App.3d 485, 492-93. 
 
The greatest mystery presented in this trial was how so seemingly minor a mechanical accident 
could have caused such serious and lasting injury to plaintiff.  That she suffers from such 
serious injury was shown by plentiful evidence, both medical and otherwise.  No reasonable jury 
could have believed that she was consciously faking or malingering.  No plaintiff, however 
greedy and dishonest, willingly undergoes multiple painful and arduous surgeries just to set up 
a potential tort recovery.  Nor was there any evidence or suggestion that her injuries were 
caused by some independently arising source, such as a later car accident or infection. 
 
It was uncontested in this trial that plaintiff had a quiescent preexisting condition, namely 
degenerative disc disease.  Every medical expert in the case so agreed.  It was also 
uncontested that plaintiff’s preexisting condition caused no symptoms prior to the accident, 
but that the condition could have rendered her more susceptible to injury, and that some 
persons are more susceptible than others.  Assuming therefore that the jury did not believe that 
the accident actually caused plaintiff’s injuries independently of the preexisting condition 
(which they might have believed), then, it was a reasonably available inference that the injuries 
were caused by the accident aggravating the previously quiescent degenerative disc disease.  
The logic of such a finding may be summed up as, “what else could it have been?” 
 
Schindler’s argument in this respect is that there was no one expert who expressly opined that 
that was what happened – that plaintiff’s injuries did in fact result from aggravation of the 
preexisting condition.  The same could be said, however, of the testimony in Ng, 75 Cal.App.3d 
250.  There, the plaintiff’s expert testified that there existed no preexisting condition at all.  
The defendant’s expert testified that there was such a condition, and that the plaintiff’s 
symptoms were caused by the preexisting condition rather than the accident.  In other words, 
in Ng – as in this case – no expert testified or agreed that the plaintiff’s complaints were the 
result of aggravation of her preexisting condition.  The court nevertheless held that that 
conclusion was an inference available to the jury:  “Taken together, the testimony of these 
experts allows an inference that the accident caused injury to a disc area that was vulnerable to 
further harm, thereby aggravating the previously quiescent condition, causing it to become 
disabling.”  Id. at 261.  In other words, the jury was permitted to accept different parts of each 
expert’s opinions, and put them together to settle on a theory of causation that no one expert 
actually articulated.  The court held that the evidence thus supported giving a preexisting 
condition instruction, and it was reversible error to refuse it. 
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Schindler cites no authority for its argument that a preexisting-condition instruction must be 
based on the testimony of at least one expert witness espousing a theory of aggravation of 
preexisting condition.  Its lead case is Sanchez v. Kern Emergency Medical Transportation 
Corp. (2017) 8 Cal.App.5th 146, 166-69, which Schindler describes thus:  “the court declined 
to give these instructions where the plaintiff failed to present any admissible expert testimony 
to support giving the instructions” (Brief at 6).  But Sanchez was a summary judgment case, 
not a dispute over jury instructions; and it presented no issue of preexisting condition.  None of 
Schindler’s other case citations is any closer on point. 
 

C.  Denial of Neuropsychological Exam 
 
Schindler seeks a new trial due to what it argues was an erroneous order in 2016 denying 
Schindler’s motion to require plaintiff to submit to a mental health examination and testing.  
The fact that that order was made by Judge Spanos before his retirement is no obstacle to its 
consideration on a new trial motion before the successor judge.  Sandco American v. Notrica 
(1990) 216 Cal.App.3d 1495, 1508-09. 
 
However, a new trial motion must be based on one of the statutory grounds stated in Code of 
Civil Procedure § 657 or another statute.  Formco v. Joe Maggio, Inc. (1961) 55 Cal.2d 162, 
166.  Schindler identifies no statutory basis or other authority for asserting this as a ground for 
new trial, and the Court can find none.  This is not an “error in law, occurring at the trial”, 
§ 657(7), because it did not occur at trial or anytime close to it.  Nor is it “irregularity in 
the proceedings of the court”, § 657(1).  The order may have been correct or incorrect (in the 
Court’s view it was correct), but it was not irregular. 
 
In Sandco, 216 Cal.App.3d at 1498, 1507, the court suggested that an order cutting off 
discovery before the statutory cutoff date might be an “irregularity” for purposes of § 657(1).  
The part of the opinion discussing that issue was not published, however, and we have no idea 
what the court’s reasoning might have been – for example, whether it deemed such a premature 
discovery cutoff to be flatly unlawful (and hence “irregular”).  The case has never been cited for 
this point. 
 
The cases cited by Schindler are not on point.  Marriage of Carlsson (2008) 163 Cal.App.4th 
281; Townsend v. Gonzalez (1957) 150 Cal.App.2d 241.  Both involved orders made at trial, 
not a year beforehand, and neither involved any discovery issues.  Carlsson, moreover, did not 
involve a new trial motion but a simple appeal. 
 
The Court can find no other authority for using a new trial motion to challenge a routine 
discovery ruling made long before trial.  At best (though Schindler does not argue it), a 
restrictive discovery ruling might be characterized as an “abuse of discretion by which either 
party was prevented from having a fair trial”, § 657(1).  But if that language is read to cover 
every possible pretrial ruling the Court makes from initial filing of the lawsuit to the 
commencement of trial – as opposed to exercises of discretion directly in connection with the 
trial, such as limiting time for testimony – then it transforms § 657 into a vehicle for a “test run” 
appeal for every issue that a party might seek to raise in the Court of Appeal, and effectively 
converts the Superior Court judge into an appellate court over himself or herself as to every 
ruling he or she has made in the case. 
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Because this procedural ground is less clear than it might be, the Court will also address why 
this part of the motion would fail even if it were properly presented on this motion. 
 
Code of Civil Procedure §§ 2032.310 and 2032.320 provide for a mental examination “for good 
cause shown”.  Subdivisions (b) and (c) of the latter section, however, allow the party to be 
examined to stipulate that she will not seek any damages for mental and emotional distress over 
and above that usually associated with the physical injuries claimed.  If she does so, an 
examination can be ordered only “on a showing of exceptional circumstances”.  Plaintiff did so 
stipulate, and the Court accordingly denied Schindler’s motion.  Schindler shows no abuse of 
discretion in that ruling.  It certainly makes no showing that Judge Spanos was required to find 
“exceptional circumstances”. 
 
Schindler complains that the discovery order put it in a Catch-22 where it had to provide 
evidence of chronic pain syndrome before it could raise the issue, and the order prevented it 
from getting that evidence.  This puts the cart before the horse.  The Catch-22 Schindler 
describes is the one it faced when it filed its motion, created by § 2032.320 itself and not by 
the denial of the motion.  On that motion it was Schindler’s burden to show “extraordinary 
circumstances”, a showing it would necessarily have to make without the benefit of the 
examination it was seeking.  If it could make no such showing, then the motion was properly 
denied.  And if the motion was properly denied, the denial creates no ground for new trial.  
The fact that Schindler’s failure of proof in 2016 had continuing consequences in 2017 is neither 
here nor there. 
 
The Court further cannot see how Schindler’s defense would likely have been aided by allowing 
the discovery it sought – a point speaking to both the correctness of the original order, and the 
absence of prejudice for purposes of the present motion.  Schindler’s hypothesis is that because 
the medical evidence was debatable in drawing a causative link between the accident and the 
severity of plaintiff’s injuries (either with or without throwing a preexisting condition into the mix), 
it may therefore be the case that plaintiff’s symptoms are so severe because of chronic pain 
syndrome, a mental condition.  But there is no suggestion at all that any such chronic pain 
syndrome predated the accident, nor is there any hint of any other cause besides the accident 
that could have brought on the chronic pain syndrome.  On the contrary, as Mr. Staples’s 
declaration states (¶ 3), his expert’s opinion was that “plaintiff’s post-traumatic stress syndrome, 
anxiety, depression and other psychological issues were the actual cause of plaintiff’s continued 
physical pain, i.e. chronic pain syndrome.”  Not explained is how any of that, if shown, would 
constitute a defense here.  The only “trauma” that could have caused “post-traumatic stress 
syndrome”, etc. is the trauma of this elevator accident.  If Schindler had succeeded in 
establishing that plaintiff’s pain was due to such mental factors, therefore, it would have 
succeeded only in establishing an additional mechanism of causation between the accident and 
the symptoms – a causal theory, indeed, that by Schindler’s reasoning could have been much 
more convincing than the causal theories that plaintiff did put on at trial.  If a mental condition 
caused the pain, but the accident caused the mental condition, then Schindler would still be 
liable.  See generally, e.g., Westphal v. Wal-Mart Stores (1998) 68 Cal.App.4th 1071, 1074. 
 

D.  Social Security Disability Determination 
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Schindler argues that the Court erred in allowing plaintiff to impeach Schindler’s vocational 
rehab expert by asking her whether she had taken into account the determination of the Social 
Security Administration that plaintiff is disabled.  Both in ruling on Schindler’s motion in limine 
and in a chambers conference at the time of the testimony, the Court was quite clear in limiting 
the use of that fact to asking whether defendant’s expert had considered it and whether she 
could account for it.  That was a correct ruling, and Schindler makes no more convincing an 
argument against it now than it did at the time. 
 
The real problem Schindler brings up now has less to do with the Court’s ruling than with 
plaintiff’s counsel’s abuse of it.  Having secured (in chambers) the Court’s ruling that this 
determination could be used only in the manner just described, Mr. Schwartz then did not ask 
the questions the Court said he could ask.  Instead, he simply asked the witness to recite what 
the SSA’s determination had been.  That was improper, and in violation of the Court’s ruling.  
The Court accordingly gave an immediate corrective instruction to the jury, laying out what use 
could or could not be made of this information, and specifically instructing them not to take into 
account the SSA’s determination. 
 
Schindler points out that in closing argument, Mr. Schwartz again made three mentions 
(though briefly and in passing) of the SSA’s determination.  That too was improper.  
No objection was made at the time, however, nor did Schindler request any reiteration of 
the Court’s prior instruction. 
 
Schindler argues that the Court’s instruction was insufficient, that this was a bell that could not 
be unrung.  It was a pretty small bell, though, competing with a brass band of actual evidence.  
Both sides put on a great deal of evidence -- percipient and expert, and as to both the medical 
facts and employability – directly on the subject of plaintiff’s disability and its effect on her loss of 
income.  The Court has no reason to believe that the jury ignored the Court’s pointed instruction, 
and based its verdict on this minor episode instead of the plentiful actual evidence on this topic. 
 

E.  Medical Specials 
 
Schindler argues that the jury’s verdict awarding medical special damages was excessive and 
unsupported by the evidence. 
 
The Court notes at the outset that although Schindler attacks the evidence of certain specific 
items of damages, its papers make no showing that the jury awarded damages for those 
specific items.  The jury’s verdict was for less than plaintiff requested, but it was precise down to 
the penny – meaning, pretty certainly, that the jury made specific determinations to allow certain 
items and disallow others.  No one presents any “reverse engineering” of the arithmetic to show 
that the verdict must have included the challenged items.  As both sides clearly assume that 
to be true, however, the Court will do likewise. 
 
Framing the issue that way, the question is not really one of “excessive” damages (§ 657(5)), 
but of sufficiency of the evidence (§ 657(6)).  If the evidence supports awarding these specific 
items of damages, they are not excessive.  The Court has addressed the standard for an 
insufficient-evidence attack above. 
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The Court has carefully examined the transcript excerpts submitted by both sides, item by item.  
While the evidence on some of them is brief and conflicting, the Court is satisfied that there is 
“sufficient credible evidence to support” each of the challenged elements of the jury’s verdict 
(Ryan, 6 Cal.App.5th at 785).  It cannot say that it is “convinced from the entire record, including 
reasonable inferences therefrom, that the … jury clearly should have reached a different 
verdict….”  Code of Civil Procedure § 657. 
 

F.  Lost Earnings 
 
Schindler’s attack on this issue boils down to a single point – whether the evidence supported 
the jury’s evident finding that plaintiff could not return to work.  This was a straightforward 
credibility battle between two experts, Hyland and Kelley – the latter admittedly supported by 
testimony from plaintiff’s former employer.  Schindler’s argument is simply that the jury should 
have found Kelley’s opinions more credible.  The question on this motion, however, is not which 
expert was more convincing, nor which one the judge would have chosen in a bench trial.  The 
jury evidently found Hyland’s analysis more credible and convincing, and there was sufficient 
basis in the evidence for them to make that determination.  Moreover, the jury may have 
reasoned that plaintiff’s pain and immobility would pose a serious problem for any employment – 
such as difficulty concentrating – no matter how accommodating her employer might be.  
“[J]udges should respect the jury’s verdict, unless it cannot be supported by the evidence.”  
Knighten, California Judges Benchbook: Civil Proceedings – After Trial § 2.56 (2017). 
 

G.  General Damages 
 
On appeal, a jury’s award of damages will be upheld whenever possible, and the court “can 
interfere on the ground that the judgment is excessive only on the ground that the verdict is so 
large that, at first blush, it shocks the conscience and suggests passion, prejudice or corruption 
on the part of the jury.”  Westphal, 68 Cal.App.4th at 1078, quoting Seffert v. Los Angeles 
Transit Lines (1961) 56 Cal.2d 498, 508.  On a new trial motion, however, the trial judge’s role is 
more expansive than that.  The trial court, having heard the evidence, “applies the more 
demanding test of weighing conflicting evidence rather than [the appellate] standard of review 
under the substantial evidence rule.”  Id. 
 
The problem with Schindler’s attack on this point is that it is really an unmade liability argument 
masquerading as a damages argument.  Schindler does not argue that $3.5 million is too much 
money for the pain and suffering that plaintiff has experienced and will continue to experience.  
Nor would such an argument carry any weight if it were made.  The Court heard the evidence 
as to plaintiff’s injuries along with the jury, and it certainly cannot say that this damage award is 
too much to compensate her for them. 
 
Instead, Schindler argues that the damages are “excessive in light of the minimal nature of the 
elevator incident”.  Brief at 13 (emphasis added).  That is misdirection.  It is not an argument 
that “$3.5 million is too much for plaintiff’s injuries”.  Rather, it is an argument that “the accident 
didn’t really cause those injuries”.  But these are compensatory damages, not punitive damages; 
and the “minimal nature of the elevator incident” is therefore irrelevant to damages unless that 
minimal nature meant that the accident didn’t cause the injuries.  The latter argument was made 
to the jury, which rejected it; and the evidence supports their finding.  Schindler attempts no 
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showing on the evidence to impeach the jury’s causation finding (except indirectly through its 
attack on the preexisting condition instructions supra).  Thus, if Schindler was negligent in 
causing even a “minor” accident, and that “minor” accident caused these injuries – both of which 
are now established – then plaintiff is entitled to full compensation for the injuries. 
 

H.  Defense Fees and Costs 
 
This portion of Schindler’s motion is nothing more than a page-and-a-half rehash of the 
arguments they made at greater length, and with better cogency, in their briefing on their prior 
motion for an award of fees and costs.  The Court has already considered and rejected those 
arguments.  The motion raises no new points and no reason to reconsider the Court’s prior 
ruling. 
 

Calendar Management 
 
The Court notes that there are two pending motions concerning costs, calendared for June 8 
and June 15.  For everyone’s convenience the Court sets both of those for June 15. 

 

  

 5.  TIME:  9:00   CASE#: MSC14-01680 
CASE NAME: NCJVPT VS. CHOPRA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY SANJIV CHOPRA, et al. 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera showing as to grounds for withdrawal. 
 
The Court notes that withdrawal from this court case is not necessarily withdrawal from the 
arbitration proceedings.  If counsel has appeared in that forum, he will have to ascertain what 
steps would be necessary for withdrawal from those proceedings. 

 

  

 6.  TIME:  9:00   CASE#: MSC15-02339 
CASE NAME: GUSTAFSON VS. SEQUOIA SURGICAL 
HEARING ON MOTION TO TAX COSTS 
FILED BY JUDITH GUSTAFSON 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to tax costs is granted in part and denied in part. 
 
The parties stipulated to dismiss defendant Fisher, with each party to bear its own costs.  
Defendants correctly concede that it was improper in light of that stipulation for them to include 
$559.46, representing filing fees relating directly and solely to Fisher.  That amount is ordered 
stricken from the memorandum of costs. 
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The Court disagrees with plaintiff, however, that the stipulation meant that one-quarter of all of 
defendants’ costs should likewise be stricken as Fisher’s pro rata share.  The remaining 
defendants would have incurred these same items of costs, in the same amounts, whether 
Fisher had been in the case or not – whether he had not been sued to start with, or whether he 
remained in the case until the Court dismissed it on limitations grounds.  The remaining 
defendants are entitled to recover the full allowable costs they incurred. 
 
The Court also disagrees that the specific challenged items of costs were unreasonably 
incurred. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-01517 
CASE NAME: ARMERINO VS. ELLINGTON 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY AARON ELLINGTON 
* TENTATIVE RULING: * 
 
This motion has been continued at the parties’ request to June 29, 2018 in light of possible 
settlement. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00630 
CASE NAME: FAIRMONT RIDING VS. PESTANA 
HEARING ON MOTION FOR ORDER OVERRULING OBJECTIONS 
FILED BY FAIRMONT RIDING CLUB, LLC 
* TENTATIVE RULING: * 
 
Plaintiff Fairmont seeks to compel production by Verizon of certain cell phone records pertaining 
to the cell phone account of third party Marcia Sheedy.  Although Verizon served objections to 
preserve the interests of its customer Ms. Sheedy, the only opposition papers on the motion are 
filed by Sheedy. 
 
The motion is denied, and sanctions are awarded in favor of Ms. Sheedy. 
 
This motion comes as part – hopefully the last part – of an extraordinary set of discovery 
disputes in this case.  These disputes occupy several volumes of the Court’s case file despite 
the fact that nearly all of it has actually occurred before a Discovery Referee and not in court.  
It is to be feared that both sides’ counsel have allowed this matter to become more personally 
rancorous than is professionally appropriate, with a resulting escalation in the legal bills being 
run up all around. 
 
These other, parallel discovery motions are directly relevant here, both as to the substance of 
the motion and as to procedural impropriety in filing and pursuing it.  The Court appointed the 
Discovery Referee on January 17 of this year, to rule on all outstanding discovery disputes then 
and going forward.  At the time this motion was filed (February 14), the parties were in the 
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middle of litigating a substantial number of discovery motions before the Referee.  One of those 
was plaintiff’s parallel motion to compel production of defendant Pestana’s cell phone records 
from AT&T.  And more pointedly relevant, another one involved the exact same set of Sheedy’s 
phone records asserted to be at issue in this case.  Plaintiff sought an order compelling Ms. 
Sheedy herself to produce these cell phone records.  The Referee rejected plaintiff’s motion in 
substantial part on privacy and relevancy grounds, placing severe relevancy restrictions on the 
scope of cell phone records Ms. Sheedy was required to produce. 
 
This ruling is not surprising, because the scope of records plaintiff was seeking – both in 
document requests to Ms. Sheedy, and in the two document demands served on Verizon here – 
were, on their faces, are absurdly overbroad and over-invasive of privacy, purporting to seek 
production of records as to every single cell phone call or text Ms. Sheedy made or received 
during a defined time period, regardless of with whom and on what subject matter.  Plaintiff, 
in its reply brief, makes a sideswipe criticism of the Referee’s ruling, commenting that a footnote 
in a 2017 Supreme Court decision criticized the case the Referee cited for his decision.  
The criticism is gratuitous, however, because plaintiff correctly concedes that in failing to contest 
the Referee’s ruling, it has become bound by the limitations the Referee imposed.  (It is also 
worth pointing out (1) that the Supreme Court’s 2017 footnote antedated the Referee’s 2018 
ruling, and either was or could have been cited to the Referee; and (2) given the manifestly 
unjustified overbreadth of plaintiff’s initial document demands, it is dubious that the change in 
legal standard could have made any difference to the ruling.) 
 
So if plaintiff now concedes that it cannot seek any broader scope of phone records than what 
the Referee already ordered, why the present motion?  There is some interesting history in that 
too.  As noted, the motion was filed on February 14, while the parties were engaged in hot and 
heavy litigation before the Referee.  But plaintiff made no effort to bring the present motion to 
the Referee, or indeed even to inform the Referee or the other parties that the motion existed.  
The motion was not served until March 20 – several weeks after the Referee had issued his 
several rulings, and about a week after the Court had signed all of those rulings as court orders. 
 
Plaintiff says the motion had to be filed in February to meet the deadline for moving to compel.  
There is no representation, however, that the present motion was included in any of the meet-
and-confer that must have occurred in connection with plaintiff’s motion to compel production of 
these phone records from Ms. Sheedy.  Neither is there any suggestion that plaintiff attempted 
to work out an extension of the motion-to-compel deadline with either the Sheedys or Verizon. 
 
Beyond this, plaintiff offers neither any explanation for why it waited some five weeks after filing 
this motion before it served the motion, nor why this motion is needed at all given the Referee’s 
prior ruling as to these phone records.  Plaintiff asserts that it suspects Ms. Sheedy is failing to 
produce the ordered records, so plaintiff must seek them instead from Verizon.  But if offers no 
factual support for the accusation.  And on the contrary, the Referee’s ruling (and the court order 
entered on it) those orders expressly directed the parties to meet and confer as to any question 
about whether Ms. Sheedy has complied.  Plaintiff presents no evidence that it has made any 
attempt to meet and confer as ordered.  Given that the present motion was served six days after 
the Court ordered the phone records produced (to say nothing of when this motion was filed), 
it is patent that plaintiff just skipped the meet-and-confer and jumped the gun on the present 
follow-on motion. 
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The Court has left the biggest mystery to last:  The Court does not understand why this motion 
was filed directly with the Court instead of being brought before the Referee.  Surely, if plaintiff 
had any good-faith concerns that Ms. Sheedy was holding back on any documents the Referee 
had ordered produced, the Referee was ideally situated to examine and rule on those concerns.  
This motion, having been filed in February, could sensibly have been presented to the Referee 
at that time, so it could be decided together with the other pending matters including the parallel 
phone-record motions as to the Sheedys and AT&T.  Plaintiff may say, with some sense, that it 
chose to hold off on litigating this motion until it saw what order it obtained as to these cell 
phone records from the Referee.  But if that is plaintiff’s explanation for the delay, it cannot then 
explain why plaintiff jumped the gun by proceeding to litigate this motion only a few days after 
the Court ordered the Sheedys to produce these phone records.  And timing aside, plaintiff 
offers no explanation at all for why this motion was not filed before the Referee.  The Referee 
was appointed in January to deal with all discovery disputes in this case. 
 
The Court therefore denies this motion on the grounds, among others, of (1) failure to meet and 
confer before filing, or as to an extension of the deadline for filing; (2) failure to meet and confer 
before serving, as required in this Court’s March 14 order; (3) failure to show that this motion is 
necessary because of any nonproduction of documents by the Sheedys; and (4) evident 
attempts to avoid the proper jurisdiction of the Referee over this part of the dispute, if there is 
any dispute. 
 
Sanctions are awarded in favor of Ms. Sheedy in the amount of $2,000, payable by plaintiff’s 
attorney within two weeks after the order after hearing on this motion. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01242 
CASE NAME: ALLSTATE INSURANCE VS. ELBI INTERNATIONAL 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT PER STIP. 
FILED BY ALLSTATE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
The unopposed motion for leave to file a second amended complaint is granted.  Plaintiff is to 
file its second amended complaint within two weeks. 
 
Given that both of the remaining parties in the case agreed to this, the Court is unclear why it 
was not simply handled by stipulation rather than noticed motion. 
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10.  TIME:  9:00   CASE#: MSC17-02400 
CASE NAME: CARVALHO VS. HERMES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MONA HERMES 
* TENTATIVE RULING: * 
 
This Department has conferred with Department 14, which is presiding over the parallel probate 
matter involving the same dispute and parties.  It is both Judges’ view that this dispute should 
be litigated in only one Department, and that Probate is more appropriate than Civil for that 
purpose.  If the parties think differently, they may so argue to Department 14.  (The Court notes 
that defendant in this action agrees with this view, and plaintiffs’ view is unknown because 
plaintiffs failed to appear at last Wednesday’s CMC.) 
 
The demurrer is taken off calendar, and this case is set for case management conference in 
Department 14 on May 31, 2018 at 9:00 a.m., together with a hearing already set for that date 
in the probate matter.  Going forward, Department 14 will determine what, if any, further action 
should occur under the civil docket number, including a stay, formal consolidation or 
coordination, or sending the Civil case back to Department 12.  In the meantime, because the 
demurrer is still pending, plaintiffs are not to take defendant’s default until further court order. 
 
The Court also notes that an arbitration is pending concerning the same subject matter (along 
with the civil case in which arbitration was ordered, pending but stayed in Department 9).  
Department 14 will decide how, if at all, to take the pendency of that matter into procedural 
consideration in the court cases, such as by staying the court cases pending the arbitration 
outcome.  The parties may wish to consider having all parties join in the arbitration matter, 
which may well represent the fastest procedural track to complete disposition of this dispute. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00462 
CASE NAME: ENGSTROM VS. CONTRA COSTA COUNTY 
HEARING ON PETITION FOR RELIEF FROM GOVERNMENT CLAIMS ACT 
FILED BY CHRISTOPHER E. ENGSTROM 
* TENTATIVE RULING: * 
 
The Petition for Relief from Tort Claims Requirements is granted.  There is a sufficient showing 
of excusable neglect and no showing of any prejudice suffered by respondent.  (Govt. Code 
§ 946.6(c)(1).)  The time for plaintiff to file his complaint is governed by Government Code 
§ 946.6(f). 
 
This petition is brought under Government Code § 946.6.  “Section 946.6 is a remedial statute 
intended ‘to provide relief from technical rules that otherwise provide a trap for the unwary 
claimant.’”  Bettencourt v. Los Rios Community College Dist. (1986) 42 Cal.3d 270, 275.  
Courts exercise their power to grant relief liberally, so as to preserve meritorious claims 
wherever possible.  Any doubts are to be resolved in favor of permitting the suit to proceed.  
Viles v. California (1967) 66 Cal.2d 24, 28-29.  “In light of the policy considerations underlying 
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section 946.6, a trial court decision denying relief will be scrutinized more carefully than an order 
granting relief.”  Bettencourt, 42 Cal.3d at 276. 
 
The petitioner has the burden of proving one of the statutory grounds for relief by a 
preponderance of the evidence.  Rodriguez v. County of Los Angeles (1985) 171 Cal.App.3d 
171, 175.  Relief on grounds of mistake, inadvertence, surprise or excusable neglect is available 
only on a showing that the claimant's failure to timely present a claim was reasonable when 
tested by the objective “reasonably prudent person” standard.  “The showing required of a 
petitioner seeking relief under the authority of Government Code, section 946.6 on the grounds 
of mistake, inadvertence, surprise or excusable neglect is the same as required under section 
473 of the Code of Civil Procedure for relieving a party from a default judgment.”  (Flores v. 
Board of Supervisors (1970) 13 Cal.App.3d 480, 483.)   
 
The definition of excusable neglect is defined as “neglect that might have been the act or 
omission of a reasonably prudent person under the same or similar circumstances.”  Ebersol v. 
Cowan (1983) 35 Cal.3d 427, 435.  “In deciding whether [the] error [of an attorney] is excusable, 
th[e] court looks to: (1) the nature of the mistake or neglect; and (2) whether counsel was 
otherwise diligent in investigating and pursuing the claim.”  Bettencourt, 42 Cal.3d at 276.  
"[Unless] inexcusable neglect is clear, the policy favoring trial on the merits prevails."  Ibid. 
(emphasis added). 
 
In Flores, the plaintiff contacted attorneys to investigate his claim when the deadline to present 
a government claim was only 18 days away.  The attorneys were advised of this.  They wanted 
to obtain the pertinent medical records first, but on the final day of the deadline the hospital 
advised that it would not produce the records unless plaintiff granted the hospital a lien on any 
recovery.  The attorneys took no steps to present a government claim until they presented a late 
claim application 23 days after the deadline to present a claim.  The court said:  “The legally 
salient fact for the purpose of this appeal is the candid admission of appellants' attorneys that 
the lateness of the claim was due to their failure to open a file which in turn would have 
reminded them of the 100-day [now six-month] limitation upon the presentation of appellants' 
claim.”  (Id. at 483.)  The court reversed the trial court and ordered that the petition for relief from 
the claim presentation requirement be granted.  It said, “While not every mistake of an attorney 
constitutes excusable neglect ... calendar errors by an attorney or a member of his staff are, 
under appropriate circumstances, excusable.”  (Ibid.)  (See also the following cases digested in 
Flores:  Stub v. Harrison (1939) 35 Cal.App.2d 685 (before expiration of time to plead, son of 
defendant's attorney seriously injured, accumulation of work and distress caused attorney 
to forget due date of pleading); Soda v. Marriott (1934) 130 Cal.App. 589 (attorney appointed 
to bench, office disbanded, unfinished business handled by one remaining attorney, cost bill 
filed late).) 
 
Here, the error is simpler than failing to calendar the deadline.  Plaintiff’s attorney correctly 
calendared the deadline, September 11, 2017.  He drafted the claim before that, on September 
7, 2017, and ran the envelope through the postage meter on Friday, September 8, 2017.  
Unfortunately, due to an apparent lack of clerical help, an impending significant criminal trial, 
and the possible buyout of his partner’s law practice, he failed to take the envelope from his 
desk and place it in the mailbox on Friday, September 8, 2017.  He was not back in his office 
until the following work week and deposited the envelope in the mailbox either on the 11th after 
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the last pickup or on the 12th.  At most he was one day late.  (See Gov’t C. § 915.2(a) (claim is 
“deemed to have been presented and received at the time of the deposit” in the mail).)  The 
court finds his error was one that a reasonably prudent attorney might have made and that in all 
other respects he was diligent. 
 
The cases the County cites are distinguishable.  In City of Fresno v. Superior Court (1980) 104 
Cal.App.3d 25, 33, not only was plaintiff’s attorney unaware of the City’s involvement in 
maintaining an underground garage until informed about it by another party he had brought suit 
against, he did nothing to find out within the claim presentation deadline, although rudimentary 
investigation would have disclosed it.  In Munoz v. State of California (1995) 33 Cal.App.4th 
1767, despite being retained within a month of the death of the decedent, plaintiff’s attorney 
failed to present the government claim on time because he first wanted to review the medical 
records to verify the existence of negligence.  More importantly, he missed the jurisdictional 
one-year deadline for filing an application for late-claim relief.  In Tackett v. City of Huntington 
Beach (1994) 22 Cal.App.4th 60, plaintiff’s attorney gave shifting explanations about why he 
was late in presenting the claim, and the trial court apparently did not believe him.  Further, 
the appellate court concluded the attorney did nothing on the claim after he was retained.  
(Id. at 66.) 
 
This case does not involve an attorney’s failure to investigate, but only his inadvertent clerical 
error in failing to mail a claim that he had timely drafted and prepared for mailing.  “Cases in 
which relief on the basis of excusable neglect is granted generally involve plaintiffs who have 
diligently acted within the claims-filing limitation period (i.e., six months) to retain counsel. 
Generally speaking, it is the neglectful conduct of counsel or counsel's staff, imputed to plaintiff, 
which is determined to be excusable and the neglectful conduct is deemed relatively minor.”  
(Munoz, supra, 33 Cal.App.4th at 1782 (emphasis added).)  Those are the circumstances here. 
 
Accordingly the petition must be granted, because the County has not shown how it was 
prejudiced by claim presentment being one day late.  (See Gov’t C. § 946.6(c)(1) (if plaintiff 
meets his burden, relief shall be granted “unless the public entity establishes that it would be 
prejudiced in the defense of the claim if the court relieves the petitioner from the requirements of 
[presenting a government claim.]”) 

 

  

12.  TIME:  9:00   CASE#: MSL17-03979 
CASE NAME: BUDGET RENT A CAR VS. STEWART 
HEARING ON MOTION TO VACATE DEFAULT JUDGMENT 
FILED BY DELON JACKSON 
* TENTATIVE RULING: * 
 
The motion to vacate default judgment is continued to June 8, 2018 so that the opponent 
may be properly served.  The proof of service attached to the motion says it was served on 
February 14, which was the day before the motion itself was filed.  Apparently, then, the motion 
as served could not have given notice as to the present hearing date, since that date would not 
have been known until the filing on the 15th.  Defendant is directed to re-serve the motion with 
a notice of the continued motion date. 
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The Court further notes that although defendant says he had an attorney who was not served, 
there is nothing in the present motion suggesting that plaintiff was aware that defendant had an 
attorney, or who that attorney was.  In any event, even if plaintiff knew of defendant’s attorney, 
unless defendant had agreed to authorize his attorney to accept service of process on 
defendant’s behalf, plaintiff was obligated to serve the summons and complaint on defendant 
himself, not on any attorney (who had not yet appeared in the action).  It was then defendant’s 
own responsibility to see that a copy of the served papers was sent to his own attorney. 
 
In light of this observation, defendant may elect to re-file or amend his present motion if he 
so chooses. 
 

  

13.  TIME:  9:00   CASE#: MSN18-0240 
CASE NAME: RE 3621 TORGENSEN COURT, ANTIOCH 
HEARING ON DISTRIBUTION OF UNRESOLVED CLAIMS 
FILED 01-31-18 BY ZIEVE BRODNAX & STEELE LLP 
* TENTATIVE RULING: * 
 
Petitioner, as trustee under a deed of trust, filed this petition regarding disposition of the 
surplus proceeds of a trustee’s sale.  The Court set the present date for a hearing on the 
petition.  The funds have been deposited with the Court. 
 
On April 16 claimant Sheila M. Cruz filed a notice of statement of claim.  The notice 
is unaccompanied by any supporting declaration, evidence, or other documents.  A copy of 
her Affidavit of Claim for Surplus Funds, however, is attached to the petition.  Although it is 
not stated clearly, it appears that Ms. Cruz is asserting a claim as to the entirety of the 
surplus proceeds. 
 
Counsel are to appear (CourtCall acceptable) to discuss whether there is any controversy 
concerning Ms. Cruz’s claim, and how the Court should proceed on it. 
 
In particular, the Court notes that the petition was attempted to be served on a second potential 
claimant, namely Vincent Matias Cruz.  The service copy to Mr. Cruz, however, was sent to the 
address of the property sold in the trustee’s sale, and was returned by the Postal Service as 
undeliverable because the addressee had moved with no forwarding address. 
 
The petition reflects that at least at the time of the deed of trust, Ms. Cruz and Mr. Cruz were 
husband and wife.  The Court is uninformed as to whether that remains true, or whether there 
have been any family-law orders concerning these surplus funds as a marital asset. 
 
The Court inquires of Ms. Cruz whether she has any ability to locate or notify Mr. Cruz of the 
present proceedings; whether there are any relevant family-law proceedings pending or 
contemplated; and whether she is asserting a claim to all of the proceeds or only half, and in 
either case, on what legal basis. 
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14.  TIME:  9:00   CASE#: MSN18-0572 
CASE NAME: IN RE SHAISTA SAMADI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved.  The Court notes, however, that Dena 
Samadi must also present the proper form for designation of herself as guardian ad litem 
for Shaista Samadi. 
 

 

 


